"disclaimer" as  to MSHA's jurisdiction,   counsel Wall nonetheless  indicated
his understanding that  "the agreement to pay the proposed settlement
amounts will be considered a history of prior violations  in future
proceedings   (if any),  brought by the Secretary of Labor under the provisions
of the Mine Safety and Health Act"  (pg-   2,  settlement agreement),  MSHA
v.  Austin Powder Company,  Docket No.  YORK 80-82-M.

Although the aforesaid "settlement agreement" also  contains  a
statement that it is  the "intent of the parties"  that  the settlement
approved by Judge Kennedy shall not be "offered,   disclosed,  used or
admitted in evidence" in future litigation involving the parties  except
for the limited purpose of showing prior history by Austin Powder,   I am
not bound by the parties intent in that case.     It seems   to me  that  the
payment of $20,000, by a company who vigorously disclaims   it  is  covered
by the Act is somewhat contradictory.     If Austin Powder is  not  subject
to  the Act as a mine operator or independent contractor,   the question
of prior history is totally irrelevant.     Further,   in at least one decision
concerning the approval by a judge of a settlement entered  into by  the
parties,   the Commission has not recognized the use of "disclaimers"
or "exculpatory language" in its review of approval or disapproval of
settlements in such settlement negotiations when it appears  that  the use
of such language is for the purpose of insulating an operator from further
enforcement jurisdiction.     See:    MSHA v.  Amax Lead Company^ of Missojjri,  k
FMSHRC 975  (1982).    See also, Co-Op Mining Company,   2 FMSHRC 3474
(1980), where the Commission rejected a Judge's  approval of a settlement
when it appeared that no violation of any mandatory standard had occurred.

In my view,  Austin Powder is more than a mere sales  conduit /or..
blasting powder and explosives used in the removal of overburden by
mine operators for the express purpose of mining  the coal which  lies
immediately below of the surface.    Austin Powder is  directly involved
in the coal removal process when it provides  the blaster,   trucks,   equipment,
and trained personnel to do the actual blasting and removal of overburden.
Under these circumstances, Austin Powder is an independent  contractor
within the reach and jurisdiction of the 1977 Mine Act.     Austin is no
different from other independent contractors who are retained by  coal
companies for the express purpose of utilizing' their expertise and
experience in different phases of the coal extraction process.     For example,
a mine operator may retain the services of a contractor  to  sink mine shafts
or to construct other necessary facilities such as cleaning plants,
tipples,  or even bathhouses,  or to perform certain drilling or mine
excavation work.    As a matter of law1,  these contractors are  "operators"
under the Mine Act's definition.    On the facts of  the instant proceedings,
the citations issued to Austin Powder described conditions  or practices
by .an employee of Austin Powder relating to the work that Austin  Powder
was engaged to perform.    As a matter of fact,  Austin Powder was  directly
involved in the abatement of the citations attributed to its alleged
violations.

Notwithstanding Mr.   Thrush's "loss of memory" concerning the matter
of who absorbs the costs of the services provided by the blaster,   and
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